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680 HAINES V. THOMSON. 

RECENT AMERICAN DECISIONS. 
Supreme Court of Pennsylvania. 

HAINES V. THOMSON. 

Where a conveyance of real estate, and a separate defeasance thereof, are 
dated on different days, though delivered on the same day, they do not neces- 
sarily constitute a mortgage. 

Parol evidence is admissible of the distinctive acts of the parties, or to show 
that some time has elapsed, or some circumstance has occurred to satisfy the 
court that the contracts were separate, but not of the mere understanding of 
the parties, or their belief as to the legal effect of their acts. 

Where a deed of antecedent date, founded upon an acknowledged sale, is al- 
leged to be changed into a mortgage by a subsequent defeasance, the burden of 
proof is upon the party averring the change in its character. 

The fact that the consideration in the deed was the full value of the property 
repels the idea that the conveyance was intended only as a security. So, also, 
the fact that there was no obligation on the part of the plaintiffs to pay 
the debt is inconsistent with the idea that the transaction amounted to a 
mortgage. 

Certificate from Nisi Prius. 

This was a bill in equity containing the following aver- 
ments: 

In 1858, Mrs. H. A. Hanson was owner in fee of a house 
and lot in Philadelphia, subject to a mortgage of $7,500. Mr. 
Hanson, her husband, was largely indebted to the defendant, 
J. Edgar Thomson, and an arrangement was partly effected 
by which the defendant was to purchase the house and lot 
for $30,000 (subject to the mortgage), which he was to pay 
partly in cash and partly in the release of Hanson's indebtedness. 
A deed for the property from Hanson and wife to Thomson 
was executed and acknowledged, dated May 31, 1858. It was 
shortly afterward tendered to Thomson, and declined on the 
ground that the price was too high. Subsequently Thomson 
advanced money to Mrs. Hanson, through her husband, to 
enable her to complete the house, which was not yet finished. 
A statement of account between Thomson and Hanson, made 
in October, 1859, showed that Thomson had advanced $9,000, 
and he then agreed that he would advance in money and 
property, $15,000 more, making altogether an indebtedness 
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of $24,000, which it was agreed should be secured upon Mrs. 
Hanson's house. It was first proposed to secure this by bond 
and mortgage and a lease, but Mrs. Hanson declined to exe- 
cute the mortgage, and it was therefore agreed to substitute 
a direct conveyance to Thomson, with a written defeasance. 
To avoid further expense and delay, the deed already exe- 
cuted and acknowledged was used and delivered to Thomson, 
October 10, 1859, and subsequently put upon record, and at 
the time of the delivery of the deed, a written agreement be- 
tween Thomson and Hanson was executed by them, reciting 
the deed, and that, in consideration thereof, Thomson had 
paid and given value to the amount of $21,030.75, and agreed 
to pay $3,000 more ; and thereupon it was agreed between 
the said Thomson and Hanson as follows : " That if the said 
William E. Hanson and wife, or either of them, their or 
either of their heirs, executors or administrators, will pay to 
said John E. Thomson, his executors or administrators, the 
sum of $24,030.75, on or before the 1st day of May, 1863, if 
not previously sold, that then he, the said John E. Thomson, 
shall grant and convey said messuage and lot to said Hannah 
A. Hanson, in fee, or to whomsoever she in writing may di- 
rect;" with a proviso that in case of such payment and 
conveyance before May 1, 1863, Thomson might retain the 
occupation of the property until that day as a tenant, at a 
rent of $2,000, payable to Mrs. Hanson, to be computed from 
the date of such re-conveyance. The agreement was dated 
October 10, 1859, "being the same day and time when said 
indenture of May 31, 1858 was delivered to said John E. 
Thomson." 

The bill further averred that Thomson had taken and held 
possession of the property since the agreement ; that on May 
20, 1864, Mrs. Hanson had demanded from Thomson in writ- 
ing a re-conveyance of her property on payment of the 
amount due, which she was prepared to make ; and requested 
a statement of the account, to which Thomson had not re- 
plied. And further averred the death of Mrs. Hanson ; her 
will, by which plaintiffs were appointed her executors and 
trustees ; and contained an offer to pay whatever was justly 

due to Thomson on settlement of accounts. 
Vol. XX.— 44 
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The defendant, Thomson, in his answer, averred that the 
deed of May 31, 1858, was voluntarily prepared and executed 
by Hanson and wife in pursuance of an agreement that the 
property should be conveyed to him , in fee, in payment of 
Hanson's indebtedness and other moneys and property which 
he agreed to pay and transfer. He refused the deed when 
tendered, because he was then on his way to the cars on a 
journey and had no opportunity to examine it. He denied 
that the negotiation failed, but said that he performed his part 
of it, and was entitled to the delivery of the deed, which was 
evaded and postponed, and further conditions sought to be 
added, with which he was finally compelled to comply. He 
admitted that the deed was delivered contemporaneously with 
the agreement of October 10, 1859. He denied that any 
other mode of securing him was taken into consideration, and 
asserted that the conveyance was, and was intended to be, the 
execution of an absolute and complete sale and transfer, for a 
consideration which exceeded the real value of the property. 

He denied that any settlement of accounts between himself 
and Hanson took place in October, 1859, or at any time ; and 
that it was ever agreed to substitute a conveyance to him 
with a written defeasance in the place of a mortgage, and 
averred that ever since May 81, 1858, he had been entitled to 
have the deed delivered to him, but had been baffled and de- 
ceived by Hanson ; that Hanson finally offered to deliver him 
the deed, if he would agree to sell him the property back at 
cost price at any time before May 1, 1868 ; that he did so 
agree, provided the property was not previously sold, and he 
inserted the words " if not previously sold," in the writing be- 
fore signing it, designing not to limit his absolute ownership, 
or power of disposing of the property. 

The Master reported that he had no evidence before him 
touching the deed and agreement of October 10, 1859, except 
the papers themselves. There was no doubt in his mind that 
they formed one transaction, and together constituted a mort- 
gage given to Mr. Thomson to secure money loaned by him. 
Consequently, the devisees of Mrs. Hanson were entitled to a 
re-conveyance, upon payment of what was justly due to the 
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defendant, Thomson, under the agreement, although the time 
limited therein for redemption had expired. 

On exceptions, the court (Read, J.) confirmed the Master's 
report, and decreed accordingly. 

The defendant, Thomson, appealed, and the cause was there- 
upon certified to the court in bane. 

Theo. Cuyler for the appellant. 

It is clear that the parties did not intend to enter into a 
transaction in the nature of a mortgage. 

1. This is shown by the pleadings. 

2. The words " if not previously sold," in the agreement, 
are inconsistent with the idea of a mortgage, there being no 
liability to account accompanying the power of sale. 

3. The bill shows that the deed, when executed, was in- 
tended to convey a fee. 

4. There was no obligation on Mr. or Mrs. Hanson to pay 
any debt. Mr. Thomson could not tender a re-conveyance 
and demand his money. 

5. The price paid exceeded the value of the premises. 

He cited Lane v. Shears, 1 Wend. 433 ; Coote on Mortg. p. 
11 ; 5 Bac. Abr. 5 ; Williams v. Owen. 10 Sim. 386 ; 5 My. 
and Or. 306 ; Goodman v. Ericson, 2 Ball and B. 274 ; Sabine 
v. Barrell, 1 Vern. 268; Perry v. Meadowcroft, 4 Beav. 197 ; 
Davis v. Thomas, 1 Buss, and M. 506 ; Neiocomb v. Bonham, 
1 Vern. 8, 214, 232; Langton v. Horton, 5 Beav. 9. 

J. Cooke Longstreth, Henry Wharton and Eli K. Price for 
appellees. 

The transaction did create a mortgage. 

1. If there is one Pennsylvania doctrine which cannot now 
be shaken, it is that a deed with a contemporaneous agree- 
ment to re-convey upon the payment of a sum of money, is 
as much in effect a mortgage, as if the defeasance had been 
contained in the same instrument; and that parol evidence is 
inadmissible to show that a conditional sale was intended : 
Colwell v. Woods, 3 "Watts 188 ; Kerr v. Qilmore, 6 Watts 
406; Kurikelv. Wolfersberger, 6 Watts 126; Hiester v. Ma- 
deria, 3 W. and S. 388 ; Brown v. Niclde, 6 Barr 390 ; Riten- 
baugh v. Ludioick, 7 Casey 138 ; Wilson v. Shoenberger, 7 Casey 
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299 ; Houser v. Lamont, 5 P. F.Sm.316; Kellum v. Smith, 9 
Casey 158 ; Harper's Appeal 14 P. F. Sm. 315. 

2. The intention of the parties makes no difference. The 
English cases holding a different doctrine are not authorities 
here : Colwell v. Wood, supra, Wilson v. Shoenberger, supra. 

3. The words "if not previously sold," merely confer a 
power of sale, a very common incident in a mortgage ; it 
cannot alter the character of the transaction : Directors v. 
Royer, 7 Wright 146. 

4. Mrs. Hanson was only a surety. If it was a sale, why 
were not the securities for the debt due by her husband 
transferred to her : Rhines v. Baird, 5 Wright 264. 

5. Why should she borrow money to complete improve- 
ments, if the transaction was a sale ? 

6. The fact that there was no obligation to pay appellant 
the $24,000, is nothing. Such an objection was overruled in 
Wharf v. Howell, 4 Bin. 499 ; in Stcever v. Stoever, 9 S. and 
E. 488 ; in Jaques v. Weeks, 7 Watts 268, and subsequent 
cases. 

The opinion of the court was delivered by 

Agnew, J. — This case is peculiar, having no exact coun- 
terpart in any found in our books. The master thought that 
the bill and answer neutralized each other, and being thus 
counterpoised, the case must be decided on the face of the 
deed and the so-called defeasance. Having arrived at this 
conclusion, he then pronounced the transaction to be a mort- 
gage on the face of the papers, as a security for advances by 
Mr. Thomson to Mrs. Hanson, with a power of sale on part 
of the former. The master says expressly, the only evidence 
before him touching the deed and agreement are the papers 
themselves. If this were the whole case, his conclusion would 
be justified by Colwell v. Woods, 3 Watts 188 ; Kerr v. Gil- 
more, 6 Watts 404, and other cited cases. In Brown v. 
Nichle, 6 Barr 390, this court, commenting on Colwell v. 
Woods, and Kerry. Oilmore, remarked: "In the first of them 
it was determined that a conveyance and simultaneous cove- 
nant to reconvey on payment of the purchase money before a 
given day, must be construed to be a mortgage, though it ap- 
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pear by parol that the parties did not intend it to be so ; and 
in the second, that it is not competent to the parties to prove 
by parol that the defeasance was a subsequent and indepen- 
dent agreement. These cases (said the court) are not to be 
resisted, yet we must suppose that there may be in some shape 
and under some circumstances, such a thing as a conditional sale. 
But the proof proposed in this instance was not of distinctive 
acts which constitute it, but of the understanding of the par- 
ties. Their understanding, however, must be gathered from 
the writing, and if that be ambiguous on the face of it, it can- 
not be gathered from the parol proof." The court also re- 
marked that Kerr v. Oilmore " pushed the doctrine to its ut- 
most verge." Now, if we turn to Kerr v. Gilmore, we find 
that the deed and defeasance were dated on the same day, and 
executed by the parties at the same time and before the same 
persons ; and the offer was to prove that the deed was first 
executed, and then at the suggestion of one of the parties 
that it would be a benefit to have the privilege of repurchas- 
ing, the agreement was put in writing and executed after the 
deed had been executed, and the parties then spoke of it as a 
sale. Such is the nature of the evidence held in Kerr v. Oil- 
more to be incompetent, and it is clear its true character was 
an attempt to prove the mere understanding of the parties 
against the legal character of the papers, as it appeared on 
their face. Hence, it was said by Justice Huston in the 
opinion, " that it has become impossible to draw any convey- 
ance, nay, to make any contract by which property shall be 
redeemable for a certain period, and cease to be so after that 
period has elapsed." Yet in the same opinion we find quali- 
fications which evidence the extent of the decision. In con- 
nection with his statement that two instruments — a deed and 
a defeasance of the same date are necessarily a mortgage — he 
also says that " all the cases show that all the circumstances of 
the whole transaction are inquired into, in chancery, and in 
our own courts." In another part of the opinion he quali- 
fies what he had said, in these words : " If a case can occur 
where such conveyance and defeasance do not constitute a 
mortgage, it must be one in which some time has elapsed, some 
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circumstance has occurred, to satisfy the court and jury that 
the contracts were wholly separate ; that the first was always 
intended as a real, actual sale, and the second bargain a real 
distinct agreement to purchase again property which had once 
been actually sold; but the two bargains canriot be made in 
the same hour and day, nor evidenced by instruments executed 
as these were before the parties separated, and before the wit- 
nesses to the first instrument left the room, or any new informa- 
tion had been communicated." That a case can arise wherein 
the first instrument can be shown to be a real sale, and the 
second an unconnected resale, is proved by Spering's Appeal, 
10 P. F. Smith 199, where the first instrument was an actual 
sale under a power contained in a former pledge of stock, for 
the very purpose of conversion to redeem the pledge, and the 
second was an independent agreement to resell the same kind 
of stock, in order to give the former owner the rise of 
the market for a stipulated time. Beitenbaugh v. Ludwig, 7 
Casey 132, shows also, that even in a common law action, 
evidence will be received to prove the true nature of the 
transaction, when the deed and alleged defeasance are dated 
apart from each other. There, Woodward, J., submitted 
the question of a sale or a security to the jury, and the judg- 
ment was affirmed. Harper v. Qubbings, 14 P. F. Sm. 315, 
relied on by the appellee as ruling the case before us, is an- 
other proof of the practice to hear the circumstances of the 
whole transaction where the deed and defeasance are not 
simultaneous in date. In all the cases it will be seen that 
the distinctive acts, as they are called in Brown v. Nickle, 
which characterize the transaction, have been treated as the 
proper subjects of evidence, and not the mere understanding 
of the parties, or their belief as to the legal effect of their 
acts ; and in all, the sum of the matter has been to determine 
by the true nature of the transaction, whether the convey- 
ance was an actual sale, or a mode of securing money lent, or 
a debt. The only exception is, where the instruments are of 
even date on their face, and where, being in terms a convey- 
ance, and a contract to re-convey on payment of the money 
passing between them, they are in legal contemplation a 
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mortgage. In that case, being a mortgage on their face, parol 
evidence will not be received to convert them into a condi- 
tional sale. 

With these principles in mind, let us examine the facts be- 
fore us. In doing this, it will be found that the error of the 
master was in treating the bill and answer as completely neu- 
tralizing each other, and disregarding all other evidence in 
deciding upon the deed and agreement as instruments of 
even date and creation, witnessing one and the same trans- 
action on the same day, and thus falling within the principle 
of Colwell v. Woods, Kerr v. Gilmore, and some other cases. 
But the first paragraph of the plaintiff's bill sets forth a 
strong, and in some respects, controlling fact admitted by the 
answer to be true ; that there was an agreement for the sale 
of the property to the defendant, upon which the very deed 
in question was executed and dated May 31, 1858, and shortly 
afterward tendered to the defendant. The only difference be- 
tween the bill and answer upon this point is, that the former 
alleges that Mr. Thomson refused to accept it because the 
price of the property was too high, while the latter asserts 
that the tender was made to him when going to the cars on a 
journey westward, followed by a protracted absence; and 
that the refusal was only because the time and place afforded 
no fitting opportunity for its examination. That the deed 
was originally made and tendered on the footing of an actual 
sale, is undeniable. Now, when we refer to the two instru- 
ments themselves, we find them dated widely apart^-the deed 
on the 31st of May, 1858, and the agreement on the 10th of 
October, 1859. On the face of the deed there is nothing in 
date, reoital or other circumstance to connect it with a trans- 
action a year and five months later, and it is only in the 
agreement of October 10, 1859, at the foot we find a recital 
that the deed of May, 1858, was delivered on the same day 
with the agreement. In the absence of controlling facts, this 
recital would establish their operation as a mortgage. The 
recital of simultaneous delivery is, however, an admission of 
that fact only, and does not account for the widely discrepant 
dates and executions of the papers. This necessarily brings 
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in the evidence to account for a fact on the face of the instru- 
ments themselves totally at variance with the idea of their 
execution as contemporaneous parts of one transaction. This 
evidence is furnished by the admissions of the parties them- 
selves, corroborated by the date of the deed, that it was exe- 
cuted upon a sale, and not as security for money, and this is 
the same deed which was finally delivered. Now, if a deed 
of long antecedent date, founded upon an acknowledged sale, is 
to be made to play a new part at a much later day, and to 
take upon itself the form of a defeasible conveyance as a se- 
curity for money lent or advanced, assuredly the burthen of 
proof falls upon the party averring the change in its character 
On this question the bill and answer stand in direct contradic- 
tion to each other all the way through — the bill averring that 
the sale became a mortgage, and the answer expressly deny- 
ing every fact and allegation set forth in the bill. No at- 
tempt has been made to disprove the answer in these material 
and positive denials, either by two witnesses, or by one wit- 
ness and circumstances equivalent to the testimony of a second, 
but the case is rested by the plaintiff wholly on the agree- 
ment itself of October 10, 1859. Yet this paper is not in 
form a defeasance, but an agreement to sell, and on its face 
bears evidence tending to deprive it of the character of a de- 
feasance. In the first place, the consideration expressed in it 
is not the same as that set forth in the deed, but a greater 
one — that in the deed being $22,500, and that in the agree- 
ment, $24,030.75. This is not a strong circumstance, but it 
shows discrepancy, rendering it somewhat probable that the 
resale was for a greater sum than the sale. There is another 
fact of more weight. The agreement binds Mr. Thomson to 
convey to Mrs. Hanson only if the premises be not previously 
sold. Thompson, it seems, interlined the words, " if not pre- 
viously sold," as he says, to protect himself in his purchase. 
The interlineation is conceded to be his. The plaintiff con- 
tends that this expresses only a power, and that the instru- 
ment was a defeasance with a power of sale to the mortgagee. 
But this begs the question. If we assume that the deed is a 
mortgage, the words in the defeasance, of course, import only 
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a power of sale. But on the primary question whether it was a 
sale or a mortgage, the words interlined in connection with 
the date of the deed, and the actual prior sale, strongly indi- 
cate a sale, and an intention to prevent a question as to Thom- 
son's right to sell whenever and to whom he pleased. It, 
therefore, discloses Thomson's intent to take the deed as it 
was originally intended, as a purchase; and to preserve his 
own control over the property. Having reached the point 
that these instruments, together with the admitted facts 
tend to repel the allegation that the deed admittedly made 
upon a sale was afterward changed into a mortgage, we are 
now at liberty to consider certain other facts and circum- 
stances corroborating the answer of Mr. Thomson, and 
strengthening the denial of the change into a mortgage. Han- 
son, the husband, is admitted to have been largely indebted 
to Mr. Thomson, and unable to pay his debts. In this situ- 
ation the bill admits that his wife came forward to aid him 
by the sale of the house and lot in question. The property 
was not worth more than the price stipulated in the deed, to 
wit-$22,500--subject to a mortgage of $7500, making $30,000. 
The evidence of value taken would make it less valuable ; 
but leaving that out of sight, and taking the purchase itself 
as Mr. Thomson's admission of value at that time, and the 
assertion of the bill that he afterward declined to take the 
property as being too high, it is very evident the price fixed 
in the deed was the full value of the property. In connec- 
tion with this fact, which in itself repels the idea of a mere 
security for money, is the entire absence of any evidence of 
an obligation to pay the debt. No covenant was taken in the 
agreement ; no bond or any other security for the re-payment 
of the money. And to these circumstances we must add the 
money advanced by Thomson to improve the property 
which would be unsecured by the property, if it was to re- 
turn to Mrs. Hanson as a mere mortgage. But if it were a 
sale, Thomson, having reserved his right to sell, could sell, 
repay his outlay, and render to Mrs. Hanson the sum stated 
in the agreement. All these indicative facts seem to be ut- 
terly irreconcilable with the fact of a mortgage, especially 
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when we consider one of the grantors in the deed was a mar- 
ried woman, and the other an insolvent man. Upon the 
whole case we are forced to the conclusion that the deed was 
not a mortgage, and the subsequent agreement was a new re- 
sale brought about by the delays and difficulties arising be- 
tween the parties, and forced upon Mr. Thomson in order to 
close the sale, and also out of regard to the relation of Mrs. 
Hanson as a wife, and the owner of the property, coming to 
her husband's assistance, to enable her to regain it, if she 
could pay for it. 

The decree is therefore reversed, and it is now adjudged 
and decreed that the deed of May 31, 1858, is a grant of the 
premises by way of a sale, and not a mortgage ; and it is fur- 
ther decreed that the bill of the plaintiff be dismissed with 
costs to be paid by the appellee. 

Nothing is better settled than that is concerned. Howard v. Harris, 3 Ld'g 

wherever a forfeiture is incurred hy the Cas. in Eq. 869, and notes, 

non-payment of money, equity will re- The law does not regard the intention 

strain the creditor from enforcing the of the parties further than to inquire 

penalty and from exacting more if the conveyance was meant as a se- 

than the amount of his debt with in- curity for the payment of money, 

terest. Law and equity both regard That original intent being established, 

interest as a compensation for the in- the conveyance becomes a mortgage, 

jury inflicted by delay in the payment and the parties cannot, by special agree- 

of a debt, and the statutes of most ment, alter the rules of law which gov - 

countries regulate the amount of this ern such contracts. WUliams v. Owen, 

compensation, and forbid the creditor 5 My. & Cr. 303. So that it cannot in 

to stipulate for anythingmore. Peachy any way be provided that the mortgag- 

v. The Duke of Somerset, 3 Ld'g Oas. in or shall lose his equity of redemption. 

Eq. 895. Kunkle v. Wol/ersberger, 6 Watts 126, 

This principle of equity has long been Henry v. Davis, 7 Johns. Ch. 40. The 

applied to all cases where land is con- first question for the Court, then, in 

veyed as security for the payment of cases of this kind, is to determine the 

money ; no matter what may be the fact whether the conveyance was orig- 

form of the pledge. The ordinary way inally an absolute transfer, or only a 

in which the pledgets created Is by a security for money. Any after arrange- 

mortgage or conditional deed, which ment is to be carefully distinguished 

conveys the title to the creditor, or to from what passes at the time of the 

a trustee for his benefit, on the express original transaction. Kelley v. Thomp- 

condition that the conveyance shall be son, 1 Watts 401. 

void upon payment of the debt. But Parol evidence is admissible to explain 

the same result may be reached by the real intention and purpose of the 

other means, and wherever the original parties at the time, though the convey- 

object or Intention of a conveyance of ance be in form absolute ; and even the 

land Is to secure to a creditor the pay- defeasance itself may be by parol, 

ment of a debt, the effect is the same Heistcr v. Maderia, 3 Watts & Serg. 388 

so far as the operation of the principle Morris v. Nixon, 18 Howard 11 ; Strong 
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v. Stewart, 4 Johns. Ch. 167 ; Harriet v. 
Dundas,i Iiarrl78; Toddy. Campbell, 
8 Casey 250; but a formal mortgage can 
not t>e shown to be a conditional sale 
by the same means. In the one case, 
the proof raises an equity consistent 
with or superior to the writing, and in 
the other, would contradict it. The 
reason given in the early cases for 
the admissibility of parol evidence to 
vary the importof the deed, is that from 
the relative helplessness of the bor- 
rower, it is likely that the lender may 
have omitted to cause the deed is to be 
so prepared as to represent the real 
nature of the transaction. 2 Spence 
Eq. Juris. 620. 

It has been said that where the deed 
and the separate defeasance are con- 
temporaneous, they necessarily form 
one transaction, and constitute a mort- 
gage, and, being a mortgage, parol tes- 
timony cannot be received to alter, ex- 
plain or contradict the legal effect of 
the writings, Kerr v. Gilmore, 6 Watts 
405 ; and where the defeasance is in the 
form of a condition, or otherwise 
shows beyond dispute that the con- 
veyance was meant only as a security, 
no doubt there would be no exception 
to the rule. But in a majority of the 
cases of this kind which come before 
the courts, the defeasance takes the 
shape of an agreement to re-convey, or 
giving to the seller the right to re-pur- 
chase upon specified terms. And it is 
easy to suppose a case where the first 
contract between the parties should be 
for an absolute sale, and the agreement 
to re-convey clearly and distinctly a 
subsequent transaction after the par- 
ties were already firmly bound by their 
mutual contract to purchase and sell, 
and yet the execution and delivery of 
the deed be contemporaneous with the 
agreement to re-convey. In such a 
case, the effect of parol evidence to re- 
but the presumption that the two 
writings constituted a mortgage would 
be, not to alter or contradict the writ- 
ings, but rather to sustain their plain 
meaning against a supposed presump- 
tionof law. [See dissenting opinion of 



Kennedy, J., in Kerry. Gilmore supra ; 
Toddy. Campbell, 8 Casey 251.] The case 
above reported goes to this length, in 
principle. The deed to Mr. Thomson 
was not delivered (and was consequently 
no perfect deed) until the time when 
the agreement was also delivered, and 
the two writings were clearly, in legal 
effect, contemporaneous. The ruling 
in Kerr v. Gilmore seems, therefore, 
to be shaken to that extent. 

In distinguishing a conditional sale 
from a mortgage, in cases where the 
written evidence of the transaction is 
in the form of an absolute conveyance 
and an agreement to re-convey, certain 
circumstances have been stated in 
various cases as criteria, or rather, in- 
dicia, from which the intention of the 
parties may, with more or less certainty 
be determined : pointing either to the 
transfer of absolute ownership, or to 
the creation of a security for the pay- 
ment of an existing debt or contempo- 
raneous loan. 

1. The sufficiency of the price paid to the 
grantor. Gross inadequacy of price is 
strong evidence that a security only 
was intended. Colwell v. Woods, 3 
Watts 197 ; Slreator v. Jones, 3 Hawks, 
(N. C.) 423 ; Henry v. Davis, 7 Johns. Ch. 
40. Excessive inadequacy of price 
would, of itself, furnish irresistible 
proof that a sale could not have been 
contemplated. Conway's Executor v. 
Alexander, 7 Cranch 218. 

2. Where there is an existing debt, and 
the evidence of it, or the securities, are not 
delivered up or cancelled, the conclusion 
that the conveyance was given as se- 
curity is almost irresistible. Shines v. 
Baird, 5 Wright 264; Russell's Appeal 
3 Harris 322; but where a precedent 
debt Is cancelled by the conveyance, 
the inference is strong the other way, 
and an agreement giving the debtor a 
time to re-purchase, will not convert 
the deed into a mortgage. Mobinson v. 
Cropsey, 2 Edw. Ch. 138. 

3. The absence of an obligation to repay 
the purchase-money. In Conway v. Alex- 
ander, 7 Cranch 218, Chief Justice Mar- 
shall said : " The want of a covenant 
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to repay the money is not complete evi- 
dence that a conditional sale was in- 
tended ; but is a circumstance of no 
inconsiderable importance. If the ven- 
dee must be restrained to his principal 
and interest, that principal and interest 
ought to be secure. It is, therefore, a 
necessary ingredient in a mortgage, 
that the mortgagee should have a reme- 
dy against the person of the debtor. If 
this remedy really exists, its not being 
reserved in terms will not affect the 
case. But it must exist in order to justi- 
fy a construction which overrules the 
express words of the instrument." And 
in Williams v. Owen, 5 My . & Cr. 303, Lord 
Cottbnham said: "If the transaction 
was a mortgage, there must have been 
a debt ; but how could Owen have com- 
pelled payment?" But the later cases 
seem to have considered the absence of 
an obligation on the part of the grantor 
to pay, as of small importance, 3 Lead'g 
Cas. in Eq. (Am. Notes) 627-8, and cases 
there cited ; and such is the current of 
decision in Pennsylvania, Wharf, v. 
Howell, 5 Binn. 499 ; Stcever v. Stcever, 
a S. & E. 434; Joques v. Weeks, 7 Watts 
268. 

Of course, if there is an existing debt 
the law presumes a promise to pay it 



upon which an action may be main, 
tallied, without any written acknowl- 
edgment of it ; but it has been held that, 
in the case of a mortgage, the covenant 
for the payment of the money must be 
an express one, and no action will lie 
on the proviso or condition in the 
mortgage-deed. " No contract of bor- 
rowing or loan," says Sergeakt, J., 
can be implied in law from the mort- 
gage as the foundation of the action, 
when the contract between the parties 
is express and formal. Expressum faci, 
cessare taciturn." Scott v. Fields, 7 W atts 
361. 

4. Where the grantee enters into imme- 
diate possession and enjoyment, under 
an absolute conveyance, it will not be 
easily presumed that the transaction 
was a mortgage. England v. Codring- 
ton, 1 Eden 169 ; Williams v. Owen— su- 
pra. But this is by ho means conclu- 
sive. Wilson v. Shoenberger, 7 Cas. 299 ; 
Cox v. Cox, 2 Casey 383. And where 
the grantee receives interest ; or, hav- 
ing taken possession, accounts for the 
rents, retaining the equivalent of in- 
terest, the character of his title can 
hardly be in doubt. 

E. C. M. 
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Where B seized A by the arm and swung him violently around two or three 
times, then letting him go, and A having thus been made dizzy, involuntarily 
passed rapidly in the direction of and came violently against C, who instantly 
pushed him away, and A then came in contact with a hook, and sustained an 
Injury ; Held, that A might maintain trespass vi et armls against B. 

There was no error in the following instructions to the jury : " That they 
should inquire who was the first actor or the procuring cause of the injury to 
A ; that B would be liable if the wrongful force which he gave A carried him on 
to the hook, or if such force, combined with the new force given to him by C, 
produced the result j but if the jury should find that the injury received by A 
resulted entirely from the push of C alone, unassisted by the act of B, then B 
would not be liable ; or in other words, if the original force given to A by B 
bad ceased, or time was given to C for reflection and deliberation before he 



